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NOTE
TRANSBOUNDARY LIABILITY GOES WITH THE
FLOW? GASSER V UNITED STATES: THE USE AND
MISUSE OF A TREATY*
SYNOPSIS

Gasser v. United States,' examines the impact of the Treaty Between
the United States and Mexico Respecting Utilization of Waters of the
Colorado and Tijuana Rivers and of the Rio Grande. 2 (the "Treaty") on
a recovery for a constructive taking of property in Mexico caused by the
operation of dams in the United States. The United States Claims Court
determined that while the Treaty does not create a remedy, it also does
not bar recovery.3 Gasserstands for the proposition that the United States
owes a duty to protect property in Mexico from harm caused by the
operation of dams in the United States. This note evaluates the impact
of article 10." of the Treaty on controversies arising from flooding on the
Lower Colorado caused by the operation of dams in the United States.
FACTUAL BACKGROUND
The filling of Lake Powell, in conjunction with the building of Glen
Canyon Dam for the purposes of providing hydroelectricity and regulating
the flow of the river, resulted in significantly restricted flows in the Lower
Colorado River between 1963 and 1980.' See Table One. These reduced
flows contributed to the accumulation of sediment in the lower Colorado
delta, which blocked the channel of the river.6 Increased discharges, due
in part to exceptionally high flow years after the reservoir was full, resulted
in severe and chronic flooding along the Colorado in Mexico.7 Consequently, owners of real property interests in Mexico sued to recover
damages to their property caused by the persistent flooding.8 The plaintiffs
*Gasser v. United States was vacated and withdrawn on Dec. 4, 1990. 22 CI. Ct. 165 (1990).
I. 14 Cl. Ct. 476 (1988).
2. Treaty Between the United States of America and Mexico Respecting Utilization of Waters of
the Colorado and Tijuana Rivers and of the Rio Grande, Feb. 3, 1944, 59 Stat. 1219, T.S. No. 994
(effective Nov. 8, 1945) [herinafter Treaty].
3. See generally Gasser, 14 Cl. Ct. at 514-15.
4. Treaty, supra note 2. Article 10 provides in pertinent part: Mexico shall acquire no right...
by the use of the Colorado River system, for any purpose whatsoever, in excess of 1,500,000 acrefeet.
5. Gasser v. United States, 14 CI. Ct. 476, 491 (1988); see also Table One, Western Water
Bulletin, International Boundary and Water Commission (1950-88).
6. Id. at 497-502.
7. Id. at 495-96.
8. Id. at 479.
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TABLE ONE'
Total Amount of All Flows of the Colorado River Entering Mexico
(Acre-feet per Year)2
1988
1987
1986
1985
1984
1983
1982
1981
1980
1979
1978
1977
1976
1975
1974
1973
1972
1971
1970
1969
1968
1967
1966
1965
1964
1963
1962
1961
1960
*1959
* 1958
* 1957
* 1956
*1955
* 1954
*1953
* 1952
* 1951
* 1950

2,459,007
4,747,982
10,923,781
11.942,028
15,668,632
14,368,813
1,699,016
2,190,898
7,195,198
3.345,418
1,727,104
1,778,906
1,774,224
1,727,573
1,665,358
1,625, t52
1,612,538
1,561,622
1,583,186
1,565,784
1,562.737
1,558,977
1,656,146
1,687,661
1,655,430
2,003,898
1,976,870
1,838,760
2,507,400
3,050,730
5,908,260
2,853.380
1,637.560
3,058,330
4,346,360
5,223,640
10,145,760
3,639.140
4,456,250

*As measured at the Northern International Boundary
'Western Water Bulletin. furnished by Mr. M.R. Ybarra, Secretary of the United States Section, International
Boundary and Water Commission. United States and Mexico.
'As measured in, the Colorado River at the northerly international boundary, the Wellton-Mohawk Outlet Drain
Extension near Morelos Dam, the wasteways that discharge into the limnotrophe section of the river from the
United States bank. the canal which discharges waste and drainage waters from the Yuma Project across the
southerly land boundary into Mexico near San Luis, Arizona, the Whllton-Mohawk Bypass Drain at the southerly
land boundary near San Luis, Arizona, and the 242 Well Field near San Luis. Arizona.
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sought compensation for farming losses, the loss of trees, permanent
improvements, business losses, diminished land values, and mitigation
costs .9

The case went to trial in 1987.'° The court ruled in favor of one plaintiff,
Jesus Mosqueda, on the theories that the just compensation clause can
be applied outside the United States and that the plaintiff lost more than
he gained by the operation of the Glen Canyon Dam."
After trial, the United States moved for reconsideration.' 2 The government asserted that articles 1713 and 20" of the Treaty barred recovery.
The court denied the Government's untimely motion for reconsideration
since these issues were not properly raised at trial.' 5 The court further
noted that articles 17 and 20 would not have affected the outcome of the
case in any event."
Regarding article 17, the court found that it did not apply in this case
since the damage was the result of the buildup of sediment caused by the
retention of water, not the release of excess water.' 7 Additionally, the
court found that while article 17 prohibits one country from asserting a
claim against the other, it does not bar a citizen of either country from

seeking relief.'"
Secondly, the government contended that article 20 of the Treaty deprived the court of jurisdiction over the plaintiff's claims. 9 The court

determined that article 20 applies solely to works agreed upon in the
9. Id. at 506.
10. Gasser v. United States, 14 Ci. Ct. 476, 480 (1988).
11. Mr. Mosqueda's property, unlike that of the other remaining plaintiff, was located in an area
that would have been protected from flooding without the existence of the dams. Therefore, the
court reasoned, Mr. Mosqueda lost more than he gained by the operation of the dams. Accordingly,
his Fifth Amendment claim was not barred by this exception. Gasser, 14 Cl. Ct. at 505, 509.
12. Id. at 510.
13. Treaty, supra note 2, article 17 reads in pertinent part: The use of the channels of the
international rivers for the discharge of flood or other excess waters shall be free and not subject to
limitation by either country, and neither country shall have any claim against the other in respect of
any damages caused by such use.
14. Treaty, supra note 2, article 20 reads in peitinent part: Each Government shall assume
responsibility for and shall adjust exclusively in accordance with its own laws all claims arising
within its territory in connection with the construction, operation or maintenance of the whole or of
any part of the works herein agreed upon, or of any works which may, in the execution of this
Treaty, be agreed upon in the future.
15. Gasser v. United States, 14 CL. Ct. 476, 514-15 (1988) (the court stated that the motion was
not only four days late, but it came "four years after the complaint and after thousands of hours of
investment of time by the parties, the court, the witnesses, counsel, and court staff.")
16. Id.
17. Id. at 514 (note that this finding supports the article 10 argument).
18. Id.
19. Id. at 514-15; see also Treaty, article 20, supra note 14.
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Treaty or future works agreed upon in execution of the Treaty.2' Since
Glen Canyon Dam was built pursuant to the Colorado River Storage
Project of 1957, and was not related to the Treaty, the plaintiffs' claims
are not barred by article 20.2" The court also found it unlikely that a
Mexican citizen could successfully sue the United States in a Mexican
court.2 2 A more logical interpretation of article 20 would require that each
country hear claims by its own citizens against itself arising out of the
construction or operation of the joint projects authorized by the Treaty.23
While the court's reasoning with respect to articles 17 and 20 is persuasive, an aspect of the Treaty that was never raised might have changed
the outcome of Gasser. That aspect is article 10.24
One of the primary purposes of the Treaty is: "to fix and delimit the
rights of the two countries with respect to the waters of the Colorado." 25
Article 10 of the Treaty set Mexico's share of the Colorado River at 1.5
million acre-feet per year. At no time during the years in question did
the amount of water delivered to Mexico by the United States fall below
this amount.26 Therefore, had article 10 been argued, it might have altered
the outcome of the case.
HISTORICAL PERSPECTIVE
The Colorado River rises on the western slope of the Rocky Mountains.
It flows through seven states and Baja California, Mexico before it empties
into the Gulf of California.27 The Colorado River system is the sole
significant source of surface water in the region between the Sierra Nevadas and the Rocky Mountains." The 244,000 square mile basin normally
drains about 15,700,000 acre feet of water annually.29 However, this
amount is subject to significant variation? 0 It can fall to less than 6,000,000
acre-feet in dry years and rise to 25,000,000 acre-feet in years of flood. 3
20. The Colorado River projects authorized by the Treaty are described in article 12, They include:
the Morelos Diversion, the Davis storage dam and reservoir, canals and other structures for carrying
water to Mexico and gauging stations. Gasser v. United States, 14 Cl. Ct. 476, 515 (1988); see also
Treaty, supra note 2, article 12, 59 Stat. 1239-41.
21. Gasser, 14 Cl. Ct. at 515.
22. Id.
23. Id.
24. See Treaty, article 10, supra note 4.
25. Treaty Proclamation, supra note 2, 59 Stat. at 1220.
26. See Table One in text at supra note 5.
27. See Figure I.
28. Meyers, The Colorado River, 19 Stan. L. Rev. 1 (1966).
29. Id. at 2-3; see also N. Hundley, Dividing the Waters 13 (1966); see also Weatherford &
Jacoby, Impact of Energy Development on the Law of the ColoradoRiver, 15 Nat. Res. J. 171, 18385 (1975).
30. Gasser v. United States, 14 Cl. Ct. 476, 491 (1988).
31. N. Hundley, supra note 29, at 13.
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Map by Carol Cooperrider

Under natural conditions before the construction of dams, the Colorado
also carried nearly 140,000 acre-feet of silt into the Gulf of California
each year. 2 The combination of sporadic flows and silt necessitated physical control of the river to enable significant agricultural development in
the lower basin states and the Colorado delta region of Mexico."
In the delta, the Colorado is characterized as an alluvial river.' An
32. Id. at 14.
33. Id.
34. Gasser 14 Cl. Ct. at 482.

NATURAL RESOURCES JOURNAL

[Vol. 30

alluvial river builds up natural dikes along its bed to such an extent that
the river itself may be higher than the surrounding area.3" At times the
river can naturally break through its banks and inundate surrounding areas,
or cuts can be made to divert the flow for irrigation purposes. 6
During this century, the river has changed course in the delta several
times. 7 These changes are attributable to both natural and artificial sources:
In 1905, a combination of high flows and shortsighted irrigation efforts
diverted the entire river through the Alamo Canal .9 Following the natural
gradient, the river rampaged through California's Imperial Valley and
emptied into the Salton Sink, (afterwards known as the Salton Sea).'
The river had no outlet to the ocean from that time until 1907 when it
was finally turned back to its old channel. 4 ' The years following this
disaster were characterized by less dramatic yet significant course changes
in the delta.4 During the latter period, Mexico built levees on the delta,
which mitigated the flooding and allowed further agricultural development.43
Contributing to this development was the closure of Hoover Dam in
1935." Some of the primary purposes of the dam are flood control and
river regulation. 5 Lake Mead, behind Hoover Dam, filled between 1935
and 1941.' It has a storage capacity of 27,000,000 acre-feet.4 7 Before
the dam was built, Mexico used about 750,000 acre-feet of water a year
for irrigation. 4 After the closure, use increased to 1,800,000 acre-feet
per year.4 9
Glen Canyon Dam also contributed to the agricultural development of
the lower Colorado. Located near Page, Arizona, Glen Canyon Dam was
completed in 1963.' It has a storage capacity of 25,000,000 acre-feet. 5
35.
36.
37.
38.

Id.
Id.
Id. at 483-90.
Id. at 480.

39. N. Hundley, supra note 29, at 37-38.
40. Id.
41. The flood was initiated by the California Development Company. The company lacked the
resources to control the flood. In desperation, the directors transferred most of the corporate stock
to the Southern Pacific Railroad in exchange for aid in mitigating the damage. The railroad crews
worked for more than a year to turn the river back into its old channel. id.
42. Gasser v. United States, 14 Cl. Ct. 476, 483 (1988).
43. Id. at 504-505.
44. N. Hundley, supra note 29, at 149.
45. Gasser, 14 Cl. Ct. at 490.
46. Id.
47. Gasser v. United States, 14 CI. Ct. 476, 490 (1988).
48. Hearings on the Treaty with Mexico Relating to the Utilization of the Waters of Certain Rivers
Before the Senate Committee on Foreign Relations, 79th Cong., Ist Sess. pt. I at 32 (1945) [hereinafter
cited as Treaty Hearings].
49. Id.
50. Gasser, 14 CI. Ct. at 490-91.
5.1 Id.
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Lake Powell filled between the years of 1963 and 1980.52 The primary
purposes of Glen Canyon Dam include the conservation of water for the
upper basin states, the generation of hydroelectricity, and the regulation
of the delivery of water to the lower basin states."
The filling of Lake Powell dramatically reduced the flow of the river
downstream.54 Between 1963 and 1980, the average amount of Colorado
River water reaching Mexico was 1,576,541 acre-feet per year," down
from an average of 5,290,501 acre-feet per year during 1935-1963.56
Sometime between 1962 and 1972 a sediment blockage developed
57
below the convergence of the Colorado and the Rio Hardy in Mexico.
The deposition blocked the channel and caused widespread floods in the
lower delta in 1979-1980 and in 1983-1985."' A significant backup of
water continued until at least 1987." 9 In a 1982 joint report, the Corps
of Engineers and the Bureau of Reclamation describe the blockage as a
"tidal bar."' At trial, both plaintiffs' and defendant's witnesses testified
that tidal action in the Gulf of California builds up sand along the shallow
delta coast. 6' The flow of the river tends to scour the bed of the channel.
Under natural conditions, before the dams were built, the competition
between river and tides maintained an outlet for the river.62 The diminished
flows in the Colorado were not sufficient to scour an exit to the Gulf.63
As a result, an 18-mile long, 6-foot high sand bar, a "tidal bar", accumulated at the mouth of the river. 4 The court found that sediment blockage
was the cause of the flooding, 65 and that the blockage was caused by low
flows on the Colorado River between 1963 and 1980.'
By 1973 there was evidence of ponding.6 A canal was dug to direct
water into the dry Laguna Salada west of the delta. At this time flooding
52. Gasser v. United States, 14 Cl. Ct. 476, 490-91 (1988).
53. Id.
54. Id.; see also Table One in text. Between 1935-1963 the average quantity of Colorado River
water reaching Mexico was 5,290,501 acre-feet per year. Western Water Bulletin, International
Boundary and Water Commission at 8 (1%3).
55. See Table One in text.
56. Western Water Bulletin, International Boundary & Water Commission 8 (1963).

57. Id. at 495.
58. id. at 496.
59. Id. at 495.
60. Id. at 498.
61. Gasser v. United States, 14 CL. Ct. 476, 498 (1988).
62. Id.
63. Id.
64. Id.
65. Id. at 499.
66. Gasser v. United States, 14 Cl. Ct. 476, 500 (1988).
67. The presence of ponding was confirmed by satellite photographs. Gasser, 14 Cl. Ct. at 501.
The term "ponding" refers to the lateral spreeading of still water on either side of the river due to
channel blockage. Id. at 495, n. 18.
68. Id. at 495.
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was not a significant problem since the flows in the Colorado were so
low. 69
In 1979, anticipatory releases were made at Hoover Dam and the floods
on the delta began.7' Satellite photographs during 1979-80 indicated that
water was not reaching the Gulf." The canal built in 1973 diverted some
water into the Laguna Salada but it did not stop the flooding. 2 Although
the canal was improved in 1980, over half7of
3 the undiked lower portions
of the delta were flooded during that year.
During 1983, 14,368,813 acre-feet of Colorado River water reached
Mexico, up from 1,699,016 acre-feet in 1982.' 4 This, combined with
exceptionally high flows during the following years, 75 contributed to extensive flooding in the Colorado delta.76 Elevation of the water table
persisted at the time of trial.7 Evidence presented at trial indicates that
the flooding and the accompanying elevation of the water table will persist
indefinitely in the area around the junction of the Colorado and Rio Hardy
rivers." The flooding has caused permanent damage to the plaintiff's
property.79
LEGAL ASPECTS
Due to the scarcity of water in the Colorado Basin, the allocation of
4
water rights have been zealously disputed since the turn of the century."
Consequently, in 1922 representatives of the seven Colorado River basin
states"' met in Santa Fe, New Mexico to define their respective rights to
the river.8 2 The result was the Colorado River Compact.83 The framers
of the Compact recognized that Mexico might also be entitled to some
of the water and included provisions for the allocation of this burden."
In 1924, Congress passed legislation authorizing the President to appoint three negotiators to consult with Mexico regarding the equitable
apportionment of the Lower Rio Grande between the United States and
69. Id.

70. Id.
71.
72.
73.
74.
75.
76.
77.
78.

Gasser v. United States, 14 Cl. Ct. 476, 496 (1988).
Id.
Id.
See Table One in text.
Id.
Gasser v. United States, 14 Cl. Ct. 476, 496 (1988).
Id.
id. at 503.

79. Id.
80. See generally Meyers, supra note 29.
81. The seven Colorado Basin states are: Arizona, California, Colorado, Nevada, New Mexico,
Utah and Wyoming. Meyers, supra note 29, at 2-3.

82. Id. at 12.
83. Id.

84. Id. at 24.
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Mexico. 5 Mexico recognized that while it could exert leverage with
respect to the Lower Rio Grande (where a significant volume of the river
originates in Mexico), it was in a tenuous position on the Colorado. 6
The Colorado originates exclusively within the United States and no
suitable sites for large scale dams exist on the delta. 7 Mexico realized
that absent an agreement with the United States, the Mexicali valley
would have no reliable, significant water supply."8 Consequently, Mexico
refused to address the Rio Grande without simultaneously considering
the Colorado. 9 In this way, Mexico hoped to establish, through negotiations, rights to the Colorado for irrigation purposes on the delta.' °
The United States, as well as Mexico, realized the necessity and de-

sirability of a treaty regarding the utilization of the international rivers."
The United States realized that Mexico was developing the delta and
establishing rights to the waters of the river by use.92 Prior to the com-

pletion of the Hoover Dam in 1935, the flow of the river had been

problematic.93 During the 21-year negotiation period, the United States
completed Hoover Dam.94 Although the dam had been designed to regulate
the river and allow increased development in the United States, the uses
in the United States were not yet sufficient to utilize the surpluses released

by the dam for the purpose of generating hydroelectricity.95 Therefore, a
significant amount of water flowed unused to Mexico.' Along with improved economic conditions, this allowed Mexico to expand agriculture
in the delta.97 The United States feared that this water use would increase
further and someday be awarded as fights to Mexico through arbitration
under the Inter-American Arbitration Treaty of 1929.98
85. Meyers & Noble, The Colorado River: The Treaty with Mexico, 19 Stan. L. Rev. 367 (1966).
For the purposes of the Compact, the basin was divided at Lee Ferry, Arizona. The upper basin
states include: Colorado, New Mexico, Utah, and Wyoming. The states of the lower basin are:
Arizona, California, and Nevada. The upper and lower basins are to divide the burden equally, both
basins to contribute .75 million acre-feet each year to meet the United States' obligation to Mexico.
Id.; see also N. Hundley, supra note 29, at 50-51.
86. Id. at 375.
87. See Orive, Water Treaty of the Colorado River Favors Mexico, Translation of an Article from
the El Universal, Mexico City Newspaper, August 1, 1945, A Report Given to the Mexican Senate
by Engineer Adolfo Orive Alba, Executive Chairman of the National Irrigation Commission of
Mexico, S. Doc. 98, 79th Cong. tst Sess. at 14 (1945). [Hereinafter cited as Orive]; see also N.
Hundley, supra note 29, at 122.
88. Orive, supra note 87, at 12.
89. Meyers & Noble, supra note 85, at 375; Orive, supra note 87, at 12-14; N. Hundley, supra
note 29, at 122.
90. Meyers & Noble, supra note 85, at 368.
91. Id. at 375.
92. N. Hundley, supra note 29, at 85.
93. Orive, supra note 87, at 12.
94. N. Hundley, supra note 29, at 112.
95. Id. at 88.
96. Id.
97. Treaty Hearings, supra note 48, pt. I at 32; Meyers & Noble, supra note 85, at 380.
98. N. Hundley, supra note 29, at 98-99.
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The protracted negotiations attempted to consider all aspects of the
utilizations of the river. The negotiators were charged with the difficult
task of reconciling the often divergent interests of the two nations. The
undertaking was further complicated by competing domestic political
factions on both sides of the border." In the United States the Colorado
Compact States'" were aligned against the agricultural interests of south
Texas, which generally supported the Treaty. '' In spite of the difficulties,
an agreement was finally reached in 1944.'°
During both the negotiations and the ratification process, the United
States and Mexico were primarily concerned with the allocation of water.' 3
After lengthy hearings before the Senate Committee on Foreign Relations,
the United States Congress advised ratification of the Treaty on April 18,
1945. ,o"
The Mexican Senate voted unanimously for ratification on September 27, 1945. o5
ANALYSIS
'°6
In Gasser, the claims court considered various sections of the Treaty
but did not consider the crucial article-article 10. Article 10 expressly
limits Mexico's share to 1.5 million acre-feet of water per year. 07 Since
the Gasser court found that the flooding was a result of too little water,
rather than too much, '" article 10 might have served as a complete defense
to the plaintiff's claim.
One of the primary purposes of the Treaty is "to fix and delimit the
rights of the two countries with respect to the waters of the Colorado. . . . " " The question of how much water Mexico is entitled to was
a major issue during negotiations and the ratification process. ,o"
The Treaty
expressly limits Mexico's right to 1.5 million acre-feet of Colorado River
99. See generally N. Hundley, supra note 29, at 75-136; Meyers & Noble, supra note 85, at
375-86.
100. The political alliances in this controversy pose an interesting area of study themselves.
California vehemently opposed the Treaty. N. Hundley supra note 29, at 133. This caused a split
within the basin states which resulted in the formation of the Six States Committee. For a fascinating
overview of this period see generally N. Hundley, supra note 29, and Meyers & Noble, supra note

85.
101. Senator Tom Connally of Texas, Chairman of the Foreign Relations Committee was a strong
supporter of the Treaty. Meyers & Noble, supra note 85, at 396.
102. See Treaty, supra note 2, 59 Stat. at 1219.
103. Testimony of Royce J. Tipton, Consulting Engineer, International Boundary & Water Commission, U.S. Section, Treaty Hearings, supra note 48, pt. 4 at 1335.
104. N. Hundley, supra note 29, at 163.
105. Id. at 168.
106. Gasser v. United States, 14 Cl. Ct. 476, 515 (1988).
107. See article 10, supra note 4.
108. Gasser 14 Cl. Ct. at 514.
109. Article 10, supra note 4.
110, See Generally Treaty Hearings, supra note 48.
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water per year. "' This quantity was arrived at after careful negotiations. "2
Since this amount was agreed upon by both countries, it is the binding
quantity of Colorado River water that the United States must deliver to
Mexico each year.
During the years that Lake Powell filled, the United States met its
obligations under the Treaty." 3 In no year did the deliveries fall below
the required 1.5 million acre-feet. " A literal reading of article 10 verifies
that the United States was not at fault for the development of the sediment
blockage since it fulfilled its water delivery obligations under the Treaty. "5
Before the closure of Glen Canyon Dam, volumes of water in excess of
the amount set out in the Treaty reached Mexico." 6 However, these
additional deliveries were not mandated by the Treaty.
During the years that the tidal bar developed, Mexico diverted significant quantities of Colorado River water. See Table Two. These diversions
could have been the direct cause of the sediment blockage. 7 Mexico has
the sovereign power to decide how its allocation of water is to be used
after it passes into its territory. Once the United States has met the
allocation duty, the decision of whether to use the water for irrigation
rather than for keeping the channel clear is exclusively within Mexico's*
discretion. If Mexico chose to use this water for irrigation purposes rather
than to keep the channel clear, the blockage would have flowed from this
decision. Since the United States performed its side of the bargain, it
should not have been held liable for the blockage or for the flooding in
Mexico.
The Gasser opinion is, however, consistent with general principles of
international law in that international law precludes one state from harming another. Transboundary rivers have posed problems for states throughout history. "" Many international bodies including the United Nations
and the International Law Association have studied the international duties
of states with regard to flood control." 9 There is some agreement that
11l. See article 10, Treaty, supra note 2.
112. Testimony of Frank B. Clayton, Counsel, International Boundary & Water Commission,
U.S. Section, Treaty Hearings, supra note 48, pt. I at 104-05.
113. See Table One in text.
114. Id.
115. See article 10, supra note 4; see also Table One in text.
116. Id.
117. Gasser v. United States, 14 CL. Ct. 476, 500 (1988). But see Id. at 502 (Where the court
notes that the Mexican diversions remained fairly constant between 1963 and 1978. Had the United
States argued article 10, the court might have drawn a different conclusion from these facts.) Id.
118. Teclaff, Treaty Practice Relating to Transboundary Flooding, 31 Nat. Res. J. (1991) (forthcoming).
119, Schwebel, Third Report on the Law of the Non-navigational Uses of InternationalWatercourses, International Law Commission (1982); Manner, The Work of the InternationalLaw Association on the Law of InternationalWater Resources, International Law Association, Finnish Branch
(1988).
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TABLE TWO'
Intake Canal at Morelos Diversion Structure-Discharges'
(Acre-feet per Year)
1988
1987
1986
1985
1984
1983
1982
1981
1980
1979
1978
1977
1976
1975
1974
1973
1972
1971
1970
1969
1968
1967
1966
1965
1964
1963
1962
1961
1960
1959
1958
1957
1956
1955
1954
1953
1952
1951
1950

1,887,035
2,089,818
2,675,488
9,171,254
12,757,287
2,798,192
1,410,146
242,197
4,200,009
1,475,543
1,367,635
1,382,792
1,382,449
1,383,593
1,330,482
1,272,332
1,299,917
1,302,254
1,290,627
1,314,065
1,320,095
1,306,276
1,403,127
1,559,371
1,380,630
1,598,169
1,488,602
1,485,655
1,771,152
1,747,120
1,961,550
1,696,170
1,396,270
1,444,960
1,627,990
1,524,050
1,381,110
1,462,830
40,760*

*Diversions began November 8, 1950.
'Western Water Bulletin, furnished by Mr M. R. Ybarra, Secretary of the United States Section, International
Boundary and Water Commission.
2
Records for this station show the amounts of Colorado River water diverted at Morelos Dam for use in Mexico.
Mexico occasionally pumps water from the Colorado River at other points below Morelos Dam when water is
available in the channel.
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the upper riparian nation owes a duty to protect the lower from appreciable
harm. 20
"Most specialists who have studied the problem of the responsibility
of a State in regard to the damage caused outside its territory conclude
that international law does not allow any State to use its waters in
such a way as to cause substantial damage to a neighboring country. ''
While the doctrine of appreciable harm is well accepted, an agreement
between states preempts general principles of international law. 2 2 Such
an agreement "stands on the same footing of supremacy as do the provisions of the Constitution and the laws of the United States.' 23 Once a
Treaty is in effect, it cannot be challenged in a United States court on
the ground that it violates international law. 24 Therefore, the Treaty is
the controlling law in this situation, not general principles of international
law. As between the United States and Mexico, the Treaty controls issues
involving the international rivers. Accordingly, the Treaty should have
been applied to this case.
The court had serious reservations about this case before trial, believing
it might be ripe for summary judgment.2 5 Despite repeated invitations
by the court, the government did not properly raise or support its Treaty
arguments. 26 At a pretrial status conference, the court stated:
"there are some very significant problems with this case that lead
me to believe that it might be disposed of on a summary basis.
I am still concerned with the fact that unlike in most takings cases
that we appear to be dealing with a situation here where the acts and
the releases specifically were undertaken pursuant to an international
agreement between two sovereigns.' 27
Counsel for the government did not raise article 10 at trial. The United
States could have argued that, since the United States met its obligations
120.
121.
Control
122.
123.
124.
1988).
125.
126.
127.

Schwebel, supra note 119.
Schwebel, supra note 119, at 96, quoting Part I,Chap. 2, Report on Fresh Water Pollution
in Europe, Eur. Consult. Ass., Doc. No. 1965.
M. McDougal, Studies in World Public Order 410 (1960).
Asakura v. City of Seattle, 265 U.S. 332, 341 (1924).
Committee of United States Citizens in Nicaragua v. Reagan, 859 F2d 929, 939 (D.C. Cir.
Gasser v. United States, 14 Cl. Ct. 476, 511 (1988).
Id. at 510-14.
Id. at 512.
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under the international agreement, it should be relieved of all liability
related to these actions.
Because the United States was acting pursuant to an agreement with
Mexico, the treaty preempted the field in interstate relations and recovery
should have been denied.' Had counsel for the United States raised the
issue of article 10 of the Treaty, it is probable that the outcome of the
case would have been altered. Pursuant to article 10 of the Treaty, recovery
should have been denied in this case.
CONCLUSION
Gasser stands for the proposition that the United States owes a duty
to protect property in Mexico from harm caused by the operation of dams
in the United States. While the decision is in accord with general principles
of international law, it did not take article 10 of the Treaty into account.
In the next case, the United States may be relieved from the doctrine of
appreciable harm. Such a decision would then be in accord with the
Treaty.
ANNE M. MORGAN

128. See discussion supra notes 119-125.

